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Commission also laid much stress on the fact that it was a scheme 
to secure lower rates, and yet in the case just preceding the Su- 
preme Court did not consider this element in reaching their decision, 
although the same practice existed. 

The problem involved in all these decisions is vital alike to 
the carrier and the shipper. Clearly it would be unwise to adopt 
as a test the form of the contract of shipment because, as is shown 
in the cases, that would afford an easy method of evading federal 
control in a great many instances. Nor would it be satisfactory 
to say that the question must be decided by the essential' nature 
of the commerce. It is suggested that the courts might hold that 
where there is an intent to consign the goods to some ultimate 
point beyond the state borders, then in all cases, except where 
the goods are held up to be manufactured into a different form, 
or to be stored for a long period or where in some other manner 
the regular continuity of the shipment is broken, the movement 
will be regarded as interstate commerce until that ultimate point 
is reached. Such a rule could be easily applied in practically all 
cases and would not only prevent attempts to avoid federal au- 
thority but would also render the law certain where it is now 
uncertain, and thus avoid endless confusion. 

/. McK. B. 



Constitutional Law — Equal Protection of the Laws — 
State Legislation Discriminating Against Aliens. — Several 
cases recently decided by the Supreme Court of the United States 
tend to indicate how far a state may go in enacting legislation dis- 
criminating against aliens. This question is of practical importance, 
in view of the attitude of many of the states toward foreigners, 
notably that of California toward the Japanese. The most common 
form of discriminatory legislation of this sort consists of statutes 
denying to aliens the right to labor or to engage in certain trades. 

In Truax v. Raich ^ the Supreme Court had to decide upon the 
validity of an Arizona statute which provided that every person 
employing more than five workers at one time, regardless of the 
kind of work, should employ not less than eighty per cent qualified 
citizens of the United States. On the complaint of a native of 
Austria, engaged as a cook in an Arizona restaurant and threatened 
with dismissal as a result of the statute, it was held that the act 
was unconstitutional because in violation of that clause of the 
Fourteenth Amendment which provides that no state shall deny 
to any person within its jurisdiction the equal protection of the laws. 
The court held that since the authority to admit or exclude aliens 
is solely in the federal government, a statute could not deny to 

'United States Supreme Court Advance Opinions, Dec. i, 19x5, p. 7. 
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aliens, lawfully admitted, the opportunity to earn a living, since 
such denial is practically the same as preventing their entrance and 
abode, on the theory that "they cannot live where they cannot 
work." 

So far as its actual decision goes, this case does not declare any 
new principle, but merely reiterates the doctrine established in the 
leading case of Yick Wo v. Hopkins,^ namely, that aliens are 
protected by the provisions of the Fourteenth Amendment.* The 
opinion of the court, however,* is illuminating because it tends to 
clarify the issue as to the relation of the police power of the states 
to statutes discriminating against aliens, an issue considerably con- 
fused by the discussions of several state courts. 

In Trageser v. Gray ° the Court of Appeals of Maryland de- 
cided that a statute which denied to aliens the right to obtain a 
liquor license, but allowed all other persons to become licensed 
liquor retailers, was not in violation of the equal protection clause 
of the Fourteenth Amendment." The court apparently reached its 
conclusion on the ground that the police force of the state is su- 
preme and unrestricted. To what conclusion such reasoning may 
lead is well illustrated by the Massachusetts case of Commonwealth 
V. Hana/ where it was decided that a state in the exercise of its 
police power may grant peddling licenses to citizens only. Because 
the business of peddling enables one to practice fraud, the court 
says, it is a proper subject for state regulation. It is obvious that 
this argument may apply with equal force to almost any trade or 
occupation. 

The fallacy underlying the doctrine of these cases is the notion 
that the police power of the states is unrestricted, and unlimited. 
As a matter of fact, the federal Constitution has made numerous 
restrictions upon the police power, notably the limitations imposed 
by the commerce clause. It is true that a valid exercise of the 
police power is paramount to the Fourteenth Amendment,** but it 
is equally true that the legislation which purports to be a police 

'ii8 U. S. 3S6 (1885), where an ordinance of the city of San Francisco 
was struck down because it was so enforced as to withhold from the Chinese 
the right to pursue the laundry business. 

' In accord is Fraser v. McConway and Torley Company, 82 Fed. 257 
(1897) where a Pennsylvania statute which imposed upon employers of un- 
naturalized male persons a tax of three cents per day for each day every 
such person was employed, and authorized the employer to deduct the amount 
of the tax from the wages of such employees, was held unconstitutional. 

' In the principal case, supra, note i. 

'73 Md. 250 (1890). 

'The Pennsylvania Act of May 13, 1887, P. L. 108, Sec. 2, similarly 
provides, as do many state statutes, that licenses for the retail sale of liquors 
shall only be granted to citizens of the United States. Its validity was not 
questioned in In re Hay's License, 3 Mont. Co. Reg. 188 (1887). 

'81 N. E. 149 (Mass. 1907). 

'Barbier v. Connolly, 113 U. S. 27 (1885). 
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measure must have a real and substantial relation to the end sought 
to be accomplished. The Maryland court failed to indicate what 
possible relation the discriminatory statute had to the health, safety, 
or morals. Furthermore, while it is true that the states can pro- 
hibit the sale of liquor altogether, it would seem that until made 
unlawful, the liquor business is one in which, subject to proper 
regulations, all persons may engage. A regulation forbidding aliens 
to sell liquor or to peddle, merely because they happen to be aliens, 
is, it is submitted, arbitrary and improper, and in violation of the 
equal protection clause of the Fourteenth Amendment. 

Following the reasoning here suggested, the Maine case of 
State V. Montgomery ' decided that a statute similar to the one con- 
sidered in Commonwealth v. Hana ^^ was unconstitutional. In an- 
swer to the contention that the state could, in the exercise of its 
police power, forbid aliens to peddle, the court said, "It must be 
noticed that the discrimination is not against a class, as criminals, 
as paupers, as intemperate, as disqualified by character or habit, or 
as harmful to society, but a class solely as aliens. Such a discrimi- 
nation is forbidden." And similarly in Templar v. State Exam- 
iners ^^ it was held that a statute prohibiting aliens from being 
barbers, the barber business being admittedly subject to police 
regulations by the state, was unconstitutional because it violated 
the equal protection clause. 

A case which may be considered, on first blush, an authority 
in support of the doctrine of Trageser v. Gray,^" is the Supreme 
Court decision of Patsone v. Pennsylvania}^ It is submitted, how- 
ever, that this case has no bearing whatever upon the question of 
the police power of the state. The Pennsylvania act of May 8, 
1909, which was there held constitutional, made it unlawful for 
unnaturalized residents to kill wild game, and to that end made 
the possession of shot guns and rifles unlawful. The court did 
not sustain this statute as a legitimate exercise of the police power, 
but rather because the subject-matter of the legislation was wild 
game. The statute, it was pointed out by Mr. Justice Holmes, did 
not prohibit the possession of all deadly weapons, but only those 
peculiarly appropriate to hunting wild game, viz., shot guns and 
rifles. It is well settled that a state, in regulating the public domain 
or the common property and resources within its jurisdiction, may 
discriminate in favor of its own citizens, as against both aliens and 
citizens of other states. In Truax v. Raich}* Mr. Justice Hughes 
interprets Patsone v. Pennsylvania ^' as analogous in principle to the 

"94 Me. 192 {1900). See also 4 Harv. L. Rev. 337 (1891). 

'" Supra, note 7. 

"131 Mich. 254 (1902). 

^ Supra, note 5. 

"232 U. S. 138 (1914). 

"Supra, note i. 

^ Supra, note 12. 
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case of McCready v. Virginia,'^' where the restriction to the citizens 
of Virginia of the right to plant oysters in one of its rivers was 
sustained upon the ground that the regulation related to the com- 
mon property of the citizens of the state. This judicial interpreta- 
tion clearly shows that the Pennsylvania statute forbidding aliens 
to possess rifles and shot guns was upheld not because it was a 
proper exercise of the police power, but because it sought to protect 
the wild game of the commonwealth.^' 

It therefore may be stated definitely that, so far as the Su- 
preme Court has decided the question, a state, although avowedly 
exercising its police power, cannot deny to lawful inhabitants, merely 
because of their race or nationality, the ordinary means of earning 
a livelihood. 

There is, however, one class of work from which aliens may 
be barred by the states. In the two recent cases of Heim v. 
McCall ^* and Crane v. New York,^^ the Supreme Court of the 
United States sustained a New York statute providing that only 
citizens of the United States should be employed in the construction 
of public work for the state or any of its municipalities. The 
court reaffirmed the doctrine laid down in Atkins v. Kansas:'^" "It 
belongs to the state, as the guardian and trustee for its people, and 
having control of its afifairs, to prescribe the conditions upon which 
it will permit public work to be done on its behalf, or on behalf of 
its municipalities." 

Alienage, as opposed to citizenship, may, therefore, be made 
the basis of legislative classification in certain cases, as where the 
subject-matter of the legislation is the right to own or inherit real 
property, to shoot wild game, to plant oysters, to be employed by 
the state, etc}^ It is submitted, however, that in the exercise of 
the police power, alienage cannot be a proper basis of classification, 
for there is in the nature of things no real and substantial relation 
between such discrimination and the promotion of the health, safety, 
morals, and welfare of those within the jurisdiction of the state.^^ 

L. E. L. 

"94 U. S. 391 (1876). 

"The Pennsylvania Act of June i, 1915, P. L. 645, goes still further. 
"To give additional protection to wild birds and game within the state" it 
makes unlawful the possession by aliens of dogs of any kind. Whether this 
statute comes within the decision of the principle of Patsone v. Pennsyl- 
vania is questionable, to say the least. There can be no reasonable connec- 
tion between the possession by an alien of a pet dog and the legislative 
desire to preserve the wild game of the state. 

"36 Sup. Ct. Rep. 78 (191S). 

"36 Sup. Ct. Rep. 8s (1915)- 

="igi U. S. 207' (1903). 

"- As to the rights of Japanese in California Schools see 16 Yale L. Jour, 
go (Dec, 1906). 

"Supra, note 8, note 17; State v. Montgomery, supra, note 9; Templar 
V. State Examiners, supra, note 11. 



